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This is a decision and order arising out of two clains for
benefits under Title IV of the Federal Coal Mne Health and
Safety Act of 1969, as anmended by the Bl ack Lung Benefits Act of
1977, 30 U . S.C. 88 901-962, (hereinafter referred to as "the
Act") and the regulations thereunder at Title 20 of the Code of
Federal Regul ations (CFR). Regul ation section nunbers nentioned
in this Decision and Order refer to sections of that Title.

On July 27, 2001, this case was referred to the Ofice of
Adm ni strative Law Judges by the Director, Ofice of Wrkers’
Conpensation Prograns, for a hearing. (DX-48).2 A forma
hearing on this matter was conducted on January 14, 2002, in
Metairie, Louisiana, by the undersigned Adm nistrative Law Judge.

Al'l parties were afforded the opportunity to call and
exam ne witnesses, to cross-exanm ne wtnesses and to present
evi dence, as provided in the Act and the above-referenced
regul ati ons. Post-hearing nmenoranda were received from C ai mant
and Enpl oyer.

| SSUES

The issues in this case are:

1. Whet her the m ner had pneunoconi osis as defined by the
Act and regul ati ons;

2. Whet her the mner’s pneunoconi osis arose out of coal
m ne enpl oynent ;

3. Whet her the mner’'s disability was due to pneunobconi o-
sis; and

4. Whet her the mner’s death was due to pneunpbconi osi s.

(DX-46, 47; Tr. 21-24).

Based upon a thorough analysis of the entire record in this

2 In this Decision, “CX-” refers to Claimant’s exhibits,
“DX-" refers to the Director’s Exhibits, “EX-” refers to the
Enpl oyer’s Exhibits, “ALJX-" refers to the Adm nistrative Law
Judge’ s Exhibits, and “Tr.” refers to the official transcript of
this proceeding.
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case, with due consideration accorded to the arguments of the
parties, applicable statutory provisions, regulations, and
relevant case law, | hereby make the following:

FI NDI NGS OF FACT
Procedural History:

The miner, Sterling Poole, filed an application for Black
Lung benefits on January 20, 1999. (DX-1). On October 19, 1999,
the District Director found Mr. Poole entitled to benefits. (DX-
25). The employer controverted the award on October 29, 1999.
(DX-26). On November 16, 1999, the claim was referred to the
Office of Administrative Law Judges. (DX-28). Thereafter, Mr.
Sterling died on November 15, 2000, and the claim was remanded on
Decenber 14, 2000 to allow Ms. Poole to file a survivor’s claim
( DX- 30) .

Ms. Poole filed a survivor’s claimon Decenber 14, 2000.
(DX-31). The District Director found Ms. Poole entitled to
benefits on June 1, 2001. (DX-43). The enployer requested a
hearing before the Ofice of Adm nistrative Law Judges on June
25, 2001. (DX-44). On July 27, 2001, the clainms were
transferred to the Ofice of Adm nistrative Law Judges. (DX-46).
The undersi gned conducted a formal hearing in this matter on
January 14, 2002 in Metairie, Louisiana.

At the hearing, | reserved ruling on Caimant’s Exhibits
1(b) through 1(e). (Tr. 14). These exhibits include a copy of
20 CF.R 8§ 718.205 and docunents downl oaded fromthe internet
regarding the definition of pneunopconiosis and its synptons.
Al t hough the rules of evidence are not strictly adhered to in
this adm nistrative matter, the proffered evidence should at
| east be relevant. Because | find that Caimant’s Exhibits 1(b)
through 1(e) do not tend to make the existence of any fact that
is of consequence to the determ nation of these clainms nore or
| ess probable than it would be without the evidence, |I find the
exhibits irrelevant and, therefore, inadm ssible.

Backgr ound:

M. Pool e was born on Septenber 25, 1929 and was seventy-one
years old at the tinme of his death on Novenber 15, 2000. (DX-1,
35). M. Poole conpleted three years of college. (DX-1). He
marri ed Frances El oi se Shaw on Novenber 12, 1955, and she
remai ned his only dependent. (DX-1, 33). Ms. Poole was born
Sept enber 20, 1937, and has no dependents. (DX-1, 34).
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Mrs. Poole provided a three-page, handwritten letter
descri bi ng her husband’ s condition prior to his death.
I will quote some of the nost salient points:

(CX-1).

Sterling was a proud and i ndependent person before
he becane ill. H s independence was taken from hi m due

to his illness.

In 1997 Sterling noticed a change in his healt

h,

from1977 to 1999 and until his death on Nov. 15, 2000
the disease rapidly progressed. He had to depend on

machi nes and nedi cation to keep himalive.

He was unable to drive or go anywhere wi t hout
assi stance, due to his breathing problemand heart
condi tion.

When Sterling retired at 62 years old it was not

because of retirement age as stated in one report.
was due to health with severe coughing spells. At

It

times he woul d black out and rather [than] be a danger

to others or hinself, he retired.

Sterling was hospitalized 3 tinmes due to his
illness. Two tinmes he cane hone. Hi s health never

improved or the illness cured. All that could be done

and provided was confort neasures.

The third hospitalization Sterling passed away.

It [has] been stated that due to ny husband s

snoking it was the contributing factor in his death.

di sagree with it.

There is nedical data stating snoking does not

i ncrease the preval ence of this disease, the area of

the m ne where the mner worked involving the dust is a
contributing factor, and pneunobconiosis . . . [is a]
chronic disease of the lung. “Black Lung” can take up

to 25 years to develop after |eaving the m nes.

As the disease progresses the person devel opes
[sic] loss of lung function and a heart deficiency

cal l ed cor pul nonal e which devel op[s] in severe cases.

It is docunented Sterling had all the signs and
synmptons of Black Lung. His illness progressed rapidly

to the point where he was on oxygen 24 hours a day,



5

loss of weight and appetite, had difficulty sleeping
and was unable to walk any distance.

| read the reports from doctors Freeman Coal Co.
hired. | amnot saying they aren’'t qualified in their
field. | do disagree with their reports on their
findings on Sterling.

They never met Sterling, knew himas a person, or
treated ny husband for his illness. Al they knew was
nmedi cal reports and x-rays of Sterling.

Ms. Poole testified at the hearing that M. Pool e began
coal mning in 1949, before she even knew him He worked for Ad
Ben Coal conpany. (Tr. 27). After they were married, he worked
for Inland Steel from 1970 to 1975. He then worked two years for
Ms. Poole's father in Pennsylvania, strip mning. Thereafter,
M. Poole went to work for Freeman Coal Conpany for five years,
ending in 1982. (Tr. 27-28). He was a continuous n ne operator,
and the masks he wore were always dirty at the end of the day.
(Tr. 29). The enployer did not contest M. Poole's assertion of
fourteen years of coal mne enploynent, and | find that he was
enpl oyed as a coal mner for fourteen years, lastly as a
conti nuous m ner operator. (Tr. 46-47).

In 1997, the m ner began to experience shortness of breath,
feeling “down in the dunps,” and devel oped a cough. (Tr. 31).
Ms. Poole testified that her husband was snoki ng when she first
met himin 1955 and continued to snoke even after he |eft coal
mning. (Tr. 31-32). However, according to Ms. Poole, M.
Pool e was never a heavy snoker because he could not snoke in the
m nes, so during his coal mning years, he snoked only two or
three cigarettes a day. (Tr. 32). Ms. Poole stated that her
husband was hospitalized three tinmes for his breathing problens,
first in March 1999. (Tr. 33). He was told that he only had 30%
| ung capacity remaining. (Tr. 34). During the process of
undergoing respiratory treatnents, M. Poole suffered a heart
attack in 1998 and was told it was related to his lungs. (Tr.
34). He was treated with antibiotics, steroids, breathing
treatnments, and oxygen. (Tr. 35). His famly physician was Dr.
Wnkler. (Tr. 36).

MEDI CAL EVI DENCE
A. Chest X-Rays:

X-ray Date Exhi bit No. Physi ci an Readi ng

9-28-1982 EX-36 Dr. Hutchinson A few scattered calcified



granuloma in both lungs; no

evidence of pulmonary
infiltrates or pleural
effusions

8-25-1997 DX-42 Dr. Kerber Severe chronic obstructive
pulmonary disease; right
upper lobe scarring; aortic
atherosclerotic
calcification

8-25-1997 DX-42 Dr. Main s Negative for
pneumoconiosis; a
fibrocalcific density in
right apex consistent with
granulomatous change;
emphysema

8-25-1997 DX-42 Dr. Wheeler 4 No evidence of silicosis or
coal workers’
pneunoconi osi s; noderate
enphysenma with hyperinflation;
m ni mal heal ed tubercul osis
with calcified granul omata and
focal fibrosis in posterior
ri ght apex and few tiny
calcified granulomata in
periphery | eft upper |obe and
right lower lateral |ung

10- 2- 1997 DX- 42 Dr. Kerber A d granul omat ous di sease;
severe chronic obstructive
pul nronary di sease

10- 2- 1997 DX- 42 Dr. Main Negative for pneunpconiosis; a
fibrocalcific density in right
apex consistent with
gr anul omat ous change;

5 Dr. Mainis a “B” reader. A “B” reader is a physician who
has denonstrated proficiency in assessing and cl assifying x-ray
evi dence of pneunoconi osis by successful conpletion of an
exam nation conducted by or on behalf of the Departnment of Health
and Human Services. Physicians’ qualifications are a matter of
public record at the HHS National Institute of Occupati onal
Safety and Health (NIOSH) reviewng facility at Mrgantown, West
Virginia. (42 CF.R 8 37.51). Consequently, greater weight is
given to a diagnosis by a “B” Reader. See Blackburn v. Director
ONCP, 2 B.L.R 1-153 (1979).

“Dr. Weeler is a “B” reader and Board-certified in
r adi ol ogy.



10-2-1997

6- 15- 1998

6- 15- 1998

6- 15-1998

3-15-1999

3-15-1999

DX-42 Dr. Wheeler

DX- 42 Dr. WIlians

EX- 10 Dr. Wheel er

EX- 11 Dr. Worrel |3

DX- 15 Dr. Preger®

EX-12 Dr. Wheel er

> Dr.
r adi ol ogy.

® Dr.

emphysema

No evidence of silicosis or

coal workers’ pneunpconi 0Si s;
noder at e enphysena with
hyperinflation; mniml heal ed
tuberculosis with calcified
granul omata and focal fibrosis
in posterior right apex and
few tiny calcified granul omata
in periphery left upper |obe
and right lower lateral |ung

Moderate to severe bilatera
chroni c obstructive pul nonary
di sease with scattered

bi I ateral granul oma type
nodul es and scars; no definite
acute or neopl astic chest

di sease or cardi onegal y

No evi dence of silicosis or
CWP; noderate enphysena

m ni mal healed TB nore |ikely
t han heal ed hi stopl asnosi s
with focal fibrosis and smal
cal cified granul oma | ower

ri ght apex

0/1; r/r; 4 zones; nmany of the
round opacities are calcified
and may represent granul onta
Ver sus pneunoconi 0Si s

2/1; t/q; 3 zones; type A

| arge opacities; bilatera
heal ed granul omat ous di sease,
question histoplasnosis; ill-
defined |l arge opacity in |eft
| ower lung; appearance is
atypical for both CW and
asbestosis; history is

i mport ant

No evi dence of silicosis or
CWP; ill-defined infiltrate
left |ower |ung near apex of
heart conpatible with edema or
pneunoni a or fibrosis;

Wrrell is a “B” reader and Board-certified in

Preger is a “B” reader.



3-15-1999

3-16-1999

3-16-1999

3-20-1999

3-20-1999

3-20-1999

9-13-1999

EX-13

EX-14

EX-15

DX-42

EX-16

EX-17

EX-33

Dr. Worrell

Dr. Wheeler

Dr. Worrell

Dr. Miller

Dr. Worrell

Dr. Wheeler

Dr. Wester

moderate emphysema; minimal
healed TB with scars in right
apex and few scattered
calcified granulomata

1/1; g/p; 6 zones; many of

these nodules are calcified

and could represent
granulomatous disease vs.
pneumoconiosis; the coalescent
pattern at the left base is
non-specific, but pneumonia
should be considered

Ill-defined infiltrate or

fibrosis left lower lung;
emphysema; minimal healed TB
with scar and calcified
granuloma right apex and few
calcified granulomata in both
lungs and probably in left

hilum

1/0; g/r; 2 zones; many of the

opacities are calcified and
may represent granulomata vs.
pneumoconiosis

Pneumonia; chronic obstructive

pulmonary disease; no evidence
of active/acute pulmonary
disease

0/1; r/r; 4 zones; many of the

round opacities are calcified
and may represent granulomata
VS. pneumoconiosis

No evidence of silicosis or

CWP; possible focal infiltrate

in anterior inferior right

middle lobe; moderate
emphysema with hyperinflation;
minimal healed TB with subtle
right apical pleural

thickening, focal fibrosis,

and probable small calcified
granuloma lower right apex and
few tiny calcified granulomata

Chronic obstructive pulmonary

disease; scattered calcified
granulomas; right apical
density which may represent an



area of parenchymal scarring,
but a pulmonary nodule cannot
be excluded

coal workers’ pneunpconi 0Si s;
noder at e enphysena; m ni ma
heal ed TB with coarse scar and
probable small calcified

gr anul onma

0/1; s/t; 4 zones; enphysema
no acute cardi opul nonary
di sease

Negative for pneunpconiosis; a
few scattered calcified
granul omas; enphysena

Negati ve for pneunpconi osis;
granul omat ous di sease;
enphysena

No evi dence of silicosis or
coal workers’ pneunpconi 0Si s;
noder at e enphysena; m ni ma
heal ed TB with coarse scar and
probable small calcified

gr anul onma

No evi dence of acute
car di opul nonary process; tiny
granul oma | eft upper |ung

Moder at e hyperinflation |ungs
wi th decreased upper |ung
mar ki ngs conpatible with
enphysenma; small calcified
granul oma bel ow right apex is
partly hi dden; probably heal ed
TB; negative for
pneunoconi 0Si s

Matthews is a “B” reader and Board-certified in

9-13-1999 EX-18 Dr. Wheeler No evidence of silicosis or
11-19-1999 DX- 42 Dr. Matthews’
11-19- 1999 EX-21 Dr. Hippensteel?
11-19-1999 EX-22 Dr. Castle®
11-19-1999 EX- 20 Dr. Wheel er
7-21-2000 EX- 37 Dr. Bodin
7-21-2000 EX- 25 Dr. Wheel er
T Dr.
r adi ol ogy.
8 Dr. Hippensteel is a “B” reader
® Dr. Castle is a “B’" reader
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7-21-2000 EX-26 Dr. Scott 10 Negative for pneumoconiosis;
calcified granulomata right
apex and lateral left upper
lung; hyperinflation lungs
compatible with emphysema

7-25-2000 EX-37 Dr. Bodin Chronic obstructive pulmonary
disease, possible small
pleural effusions

7-25-2000 EX-27 Dr. Wheeler No silicosis or CWP; emphysema
with moderate hyperinflation;
1 cm calcified granuloma in
posterior inferior right apex
and tiny calcified granuloma
in posterolateral periphery
left upper lobe and one in
inferior lateral right lung
compatible with healed TB more
likely than healed
histoplasmosis

7-25-2000 EX-28 Dr. Scott Negative for pneumoconiosis;
hyperinflation lungs
compatible with emphysema;
calcified granulomata right
apex, lateral left upper lung
and lateral right lower lung

11-2-2000 EX-29 Dr. Wheeler No silicosis or CWP; moderate
emphysema with
hyperinflation; 1 cm calcified
granuloma in posterior
inferior right apex and tiny
calcified granuloma in
posterolateral periphery left
upper lobe and one in inferior
lateral right lung compatible
with healed TB more likely
than healed histoplasmosis

11-2-2000 EX-30 Dr. Scott Negative for pneumoconiosis;
hyperinflation lungs
compatible with emphysema;
calcified granulomata right
apex, lateral left upper lung
and lateral right lower lung

11-15-2000 DX-44 Dr. Donner Chronic obstructive pulmonary
disease with bilateral
parenchymal scarring; evidence

“Dr. Scott is a “B” reader and Board-certified in
r adi ol ogy.
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of prior granulomatous
disease; atherosclerosis of
the thoracic aorta

B. CT Scan

Mr. Poole underwent a chest CT scan on September 29, 1999.
(EX-23). Dr. Wheeler interpreted the scan, opining that there
was no evidence of pneunoconiosis. He found “noderate enphysema
with hyperinflation lungs” and a “1.4-cmcalcified granuloma in
the posterior inferior apical portion” of the right upper |ung,
and a “3-mmcalcified granuloma in posterolateral |eft upper |ung
conpati ble with heal ed tuberculosis.” Dr. Scott also interpreted
the CT scan. He found a 1-cmcalcified granuloma and |inear
scars in the posterior right upper lung; a small calcified
granuloma in the lateral |eft upper |ung; enphysema wth
hyperinflation and scattered bull ous changes; and aortic and
coronary artery calcification. He found no evidence of
silicosis/coal workers’ pneunoconiosis. (EX-24).

C. Pulnonary Function Tests:

Ex. Age/
Dat e No. Hei ght FEV,** FVC? M3 Valid Qualifies
8-20-1997 EX-32 67/72" 0.84 1.98 28 — yes
(post - bronchodi | at or) 0.87 2.31 — — yes

Interpretation: Mderate obstructive pul nonary inpairnent; possible
restrictive ventilatory defect

6- 15- 1998 EX- 31 68/ 71" 0.51 1.36 16 — yes
(post - bronchodi | at or) 0.58 1.97 — — yes
3-15-1999 EX- 35 69/69.5" 0.75 1.87 — yes yes

Interpretation: Severe obstructive disease; restrictive disease cannot be
excl uded; post-bronchodil ator not performed

Found acceptable by Dr. Tinothy Kennedy on July 28, 1999. (D-14). Dr.

Kennedy is board-certified in internal nedicine, pul nobnary diseases, and

critical care nedicine.

11-19-1999 DX-42 70/ 69. 5" 0.52 2.02 18 — yes

Interpretation: Severe obstruction; noderate overinflation; diffusion capacity

' Forced expiratory volume in one second.
2 Forced vital capacity.

3 Maximum voluntary ventilation.
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is mildly decreased; MVV is severely decreased.

D. Arterial Blood Gas Studies:

At rest/
Test Date Exhi bit No. pCG, o]O) Qualifies After exercise
10-2-1997 EX-32 58.9 59.3 vyes At rest
6-15-1998 EX-31 60 55 yes At rest
1-11-1999 EX-31 69 46 yes At rest
3-15-1999 DX-13 62.7 529 vyes At rest
Found valid by Dr. Timothy Kennedy on July 28, 1999. (DX-14)
11-19-1999 DX-42 61 64 yes At rest
11-15-2000 DX-44 130 - yes At rest

E. Medical Opinions:

On March 15, 1999, Mr. Poole was examined by Dr. Cullen A.
Hebert. (DX-12). He considered 15 years of underground coal
mine employment, a history of smoking as much as three packs of
cigarettes a day from the age of 35-40, a medical history,
complaints of a productive cough and some wheezing, an x-ray, a
pulmonary function study, a blood gas study, and a physical
examination that revealed marked hyper-expansion of the chest.
Dr. Hebert diagnosed chronic obstructive pulmonary disease of the
emphysematous type due to smoking. He also found pneumoconiosis
based on a chest x-ray. Dr. Hebert did not address the mner’s
di sability.

Records from North Oaks Hospital show that M. Pool e
presented on March 16, 1999 with chronic obstructive pul nonary
di sease with acute exacerbation and pneunonia. (DX-42; EX-31).
Dr. M Laughlin Wnkler attended hi mand consi dered a nedi cal
history, a history of snoking half a pack of cigarettes a day for
over sixty years, an x-ray, and the results of a physi cal
exam nation, which showed wheezi ng and dul | ness to percussion.
Dr. Wnkler diagnosed severe end-stage enphysema with [ eft | ower
| obe pneunonia, with basilar pneunonia, cor pulnonale with
supraventricul ar tachycardia, and pul nonary insufficiency with
oxygen saturation on roomair at 89% He admtted M. Poole to
t he hospital.

Dr. W Brooks Enory exam ned the m ner on Novenber 19, 1999.
(DX-42). He considered a total of 23 years of underground coal
m ne enpl oynent, lastly as a machi ne operator, a nedical history,
synptons of shortness of breath and a cough, as well as
exertional dyspnea, and a history of snoking since the age of 19.
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Dr. Emory also took into account the results of a chest x-ray, a
pulmonary function study, a blood gas study, and a physical
examination, which showed decreased breath sounds throughout all
lung fields. He opined that the miner had pulmonary emphysema
secondary to cigarette consumption and a physiological impairment
of severe obstruction with hyperinflation and air trapping. He
concluded that Mr. Poole did not have pneumoconiosis. He noted
respiratory failure but did not address whether the claimant was
totally disabled.

Dr. Emory later reviewed the medical records of his
examination of the miner in a report dated June 19, 2000, at the
enpl oyer’ s behest. (EX-2). He explained that the Novenber 19,
1999 chest x-ray was not consistent wth pneunoconi osis, but
conpati ble with enphysema, and that the “carboxy henogl obin
| evel ” of the mi ner was consistent with active cigarette snoking.
He opined, wth nedical certainty, that the mner’s pul nonary
i mpai rment was strictly a consequence of his enphysema due to
fifty years of snoking.

On June 13, 2000, Dr. Gegory J. Fino reviewed the nedical
evi dence of record. (EX-3). He considered the variously
reported snoking histories, 13 years of coal mne enploynent,
| astly as a continuous m ner operator, hospital records from
Sept enber 1982 and March 1999, clinic records from August 1997 to
April 1998, Dr. Wnkler’'s records, the reports of Drs. Hebert and
Enory, 21 x-ray reports, four pulnonary function studies, and
five blood gas studies. Dr. Fino concluded that the evidence was
insufficient to justify a diagnosis of sinple coal workers’
pneunoconi osis. In his opinion, the mner did not suffer froman
occupationally acquired pul nonary condition. He found a
di sabling respiratory inpairnment due to snoking and rul ed out
coal mne dust inhalation as a cause of that inpairment. Even
assum ng the presence of pneunoconiosis, Dr. Fino would not find
that his pul nonary inpairment was due in any part to that
di sease.

Dr. Fino provided a supplenental report dated Decenber 13,
2001. (EX-4). He reviewed five additional x-ray readings,
office notes from March 15, 1999 to June 23, 1999, the March 16,
1999 di scharge sunmary, the death summary, the death certificate,
and the autopsy protocol. He found that the additional data
further strengthened his opinion. He noted that the autopsy did
not show evi dence of pneunobconi osis. He pointed out that macul es
nmust be seen in order to diagnose the disease of pneunobconi osis,
and even though the prosector found “slight” anthracosilicosis,
she specified that no nmacul es were seen. Dr. Fino opined the
aut opsy reveal ed the mner had “m nimal to possibly no dust
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deposition” in his lungs. Thus, he concluded that coal m ne dust
exposure did not contribute to the mner’s disabling respiratory
inmpairment. He further asserted that the mner’'s respiratory
deat h was due to snoking and was not caused, contributed to, or
hast ened by coal m ne dust inhal ation.

M. Poole was hospitalized at St. Tammany Pari sh Hospital
fromJuly 21, 2000 to July 27, 2000. (EX-37). He was attended
by Dr. Joseph Landers, who considered a “history of black |ung,”
conpl aints of shortness of breath for a week and a cough, a
hi story of snoking one-half pack of cigarettes a day for over 60
years, a nedical history, an unspecified history as a coal m ner
an x-ray, an EKG and a physical exam nation, which showed
di ffuse end expiratory wheeze bilaterally and poor air novenent.
The di scharge di agnoses were asthmatic bronchitis and a “history
of black Iung” secondary to working in the coal m nes.

M. Pool e was brought to North Oaks Hospital on Novenber 15,
2000 and was seen by Dr. Susan Zacharia. (DX-44). He presented
with severe respiratory distress and failure. Dr. Zacharia
considered a history of chronic obstructive pul nonary di sease, a
chest x-ray, a blood gas study, and the results of a physi cal
exam nation. M. Poole died on the sane day, and Dr. Zachaira's
final diagnoses were respiratory failure, exacerbation of chronic
obstructive pul nonary di sease, and end-stage enphysema

The death certificate was signed by Patricia Davidson, a
regi stered nurse and coroner. (DX-35). She listed the cause of
death as unspecified natural causes.

Following M. Poole’s death, an autopsy limted to the chest
was perfornmed by Dr. Mna A Gabrawy on Novenber 21, 2000. (DX-
36). Both a gross and a microscopi c exam nati on were nade.
M croscopically, Dr. Gabrawy found:

Di spl ay noderate congestion. Miltiple alveoli display
henosi derin | aden macrophages. Sections of the upper

| obes display dilated air sacs with floating septa.
Bronchi display focal infiltrates by neutrophils with
fibrin enmeshed neutrophils partially filled the |um na
of multiple bronchi and infiltrate the adjacent

pul monary parenchyma wi th areas of al veol ar henorrhage
and fibrin deposition. Snmall amount of dark gray to
bl ack and brown pignment is deposited within alveolar
septa. No macul es are seen. The granul oma noted in
sections of the right hilar node displays central
caseati on
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Her final diagnoses were: (1) coronary atherosclerosis,
marked; (2) pulmonary congestion, marked; (3) bilateral
bronchopneumonia; and (4) slight anthracosilicosis, although no
macules were seen.

Dr. John P. Kress reviewed medical evidence and provided a
report dated December 20, 2001, at the behest of Employer. (EX-
5). He considered 14 years of coal mine employment, a 52-year
smoking history, a medical history, several x-ray readings, four
pulmonary function studies, a blood gas study, a chest CT scan
readi ng, Dr. Hebert’'s report, hospital records, and the autopsy
report. He opined that the m ner suffered from severe enphysenma
from | ongstandi ng tobacco abuse. Wile he recognized an
associ ation between coal dust exposure and enphysema, he relied
upon the autopsy which showed no evidence of the characteristic
| esi on of coal workers’ pneunobconi osis—centriacinar enphysema in
conbi nation with coal macul es—to conclude that M. Poole did not
suffer fromcoal workers’ pneunoconiosis. Dr. Kress specified
that he believed the autopsy prosector’s diagnosis of “slight
anthrasilicosis” was an incidental finding because she did not
find any coal macul es, and there was no nention of interstitial
fibrosis, coal nodules, nuscular pulnonary arteries surrounded by
coal dust, subpleural dust deposits, hilar or nediastinal |ynph
node enl argenent, or tattooing of the parietal |ynphatic channels
by coal dust. Likew se, he found no evidence to suggest that
pneunoconi osi s hastened, caused, or contributed to the mner’s
death. Dr. Kress is board-certified in internal nedicine,
pul nmonary medi ci ne, and critical care nedicine.

DI SCUSSI ON
Mner’'s Claim
Appl i cabl e Law

The claim was made after March 31, 1980, the effective date
of Part 718, and must therefore be adjudicated under those
regulations. To establish entitlement to benefits under Part
718, claimant-miner must establish, by a preponderance of the
evidence, that he is totally disabled due to pneumoconiosis
arising out of coal mine employment. See 20 C.F.R 88 719. 3,
718. 202, 718.203, 718.204; Cee v. WG More, 9 B.L.R 1-4, 1-5
(1986); Roberts v. Bethlehem M nes Corp., 8 B.L.R 1-211, 1-212
(1985). Failure to establish any of these el enents precludes
entitlement. Anderson v. Valley Canp of Utah, Inc., 12 B.L.R 1-
111, 1-112 (1989); Trent v. Director, ONCP, 11 B.L.R 1-26, 1-27
(1987) .
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Pneunobconi osi s:

Since claimant’s current application was filed after March
31, 1980, this claimw Il be considered under the provisions of
Part 718. In establishing entitlenment to benefits, claimnt nust
initially prove the existence of pneunobconiosis under § 718.202.
G ai mant has the burden of proving the existence of
pneunoconi osis, as well as every elenent of entitlenent, by a
preponderance of the evidence. See Director, ONCP v. G eenw ch
Collieries, 512 U S. 267 (1994). Pneunoconiosis is defined by
the regulations at § 718.201:

(a) For the purpose of the Act, “pneunpbconi osis”
means a chronic dust disease of the lung and its
sequel ae, including respiratory and pul nonary
i mpai rments, arising out of coal mne enploynent. This
definition includes both nedical, or “clinical,”
pneunoconi osi s and statutory, or “legal,”
pneunoconi 0si s.

(1) dinical Pneunoconiosis. “dinical
pneunoconi osi s” consi sts of those di seases recogni zed
by the nedical community as pneunopconi oses, i.e., the

conditions characterized by permanent deposition of
substantial anounts of particulate matter in the |ungs
and the fibrotic reaction of the lung tissue to that
deposition caused by dust exposure in coal m ne

enpl oynent. This definition includes, but is not
l[imted to coal workers’ pneunobconi osis,

ant hracosilicosis, anthracosis, anthrosilicosis,

massi ve pul nonary fibrosis, silicosis or
silicotuberculosis, arising out of coal mne

enpl oynment .

(2) “Legal Pneunoconiosis. “Legal pneunpconi osis”
i ncl udes any chronic lung disease or inpairnment and its
sequel ae arising out of coal m ne enploynent. This
definition includes, but is not limted to, any chronic
restrictive or obstructive pul nonary di sease ari sing
out of coal m ne enpl oynent.

(b) For purposes of this section, a disease
“arising out of coal m ne enploynent” includes any
chronic pul nonary di sease or respiratory or pul nonary
i mpai rment significantly related to, or substantially
aggravat ed by, dust exposure in coal mne enploynent.



17

(c) For purposes of this definition,
“pneunoconi osi s” is recogni zed as a | atent and
progressive di sease which may first becone detectable
only after the cessation of coal mne dust exposure.

20 C.F.R § 718.201 (2002).

Section 718.202(a) sets forth four nmethods for determ ning
t he exi stence of pneunbconi osi s.

(1) Under 8§ 718.202(a)(1l), a finding that pneunobconi osis
exi sts may be based upon x-ray evidence.

In this case, there are 33 readings of 13 separate x-rays.
Five of these readings are by “B” readers, whose interpretations
merit great weight. Nineteen of these readings are by physicians
who are both board-certified radiol ogists and “B’ readers. Thus,
their readings are entitled to even greater weight. Scheckler v.
Ainchfield Coal Co., 7 BLR 1-128 (1984). There are a total of
three positive readings.

The first x-ray was taken on Septenber 28, 1982 and was not
found to be positive for pneunoconiosis. The filmwas not
revi ewed agai n.

The next two x-rays were taken August 25, 1997 and COct ober
2, 1997. The original interpreter of each, Dr. Kerber, did not
make a finding of pneunoconiosis. The filns were also read by
Dr. Main, a “B’ reader, and Dr. Weeler, a “B’ reader who is also
a board-certified radiologist. Both physicians specifically
found the x-rays negative for pneunoconiosis. Based on the
superior credentials of Drs. Main and Weeler, | consider these
two Xx-rays negative.

The June 15, 1998 x-ray was interpreted by Dr. WIlianms, who
has no particular credentials for reading x-rays. He did not

di agnose pneunoconiosis. Dr. Weeler and Dr. Wirrell, both
dually certified readers, interpreted the x-ray as negative for
pneunoconi osis. Based on their excellent qualifications, |I find

this x-ray negati ve.

The March 15, 1999 x-ray was originally read by Dr. Preger
a “B” reader. She not only found category two pneunpbconi osi s,
but al so conplicated pneunoconiosis in the formof size A large
opacities. She commented, however, that the appearance was
atypical for coal workers’ pneunoconiosis. However, in Cranor v.
Peabody Coal Co., 22 BLR 1-1 (1999), the Benefits Revi ew Board
hel d that an interpreting physician’s conment that pneunbconi osis
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found on x-ray was not coal workers’ pneunoconiosis did not

af fect her diagnosis of the disease under § 718.202(a)(1), “but
nmerely addresses the source of the diagnosed pneunobconi 0sis.”
Therefore, | consider Dr. Preger’s reading positive for the

di sease. Wiile Dr. Weeler, a dually certified reader, read the
filmas negative, Dr. Wirrell, an equally qualified radi ol ogi st
and “B” reader, confirmed Dr. Preger’s positive diagnosis.
Consequently, | consider this particular x-ray positive for
pneunoconi 0si s.

The March 16, 1999 x-ray was read by Dr. \Weel er as negative
but by Dr. Wrrell as positive, although he found a sonmewhat
| esser degree of the disease than in the previous x-ray. Because
the evidence is equally divided concerning this particul ar x-ray,
| consider it negative.

The March 20, 1999 x-ray was read by Dr. MIller, who did not
di agnose pneunoconiosis. Drs. Wrrell and Weeler read the film
and both found it negative for the disease. Consequently, | find
this filmnegative.

Dr. Wester, whose credentials are not of record, interpreted
the Septenber 13, 1999 x-ray and did not find it showed
pneunoconi osis. Dr. Weeler read the filmand confirned that it
was negative for pneunoconiosis. Therefore, | find this x-ray
negati ve.

The Novenber 19, 1999 x-ray was interpreted by two “B”
readers, Drs. Hippensteel and Castle, and by two dually certified
readers, Drs. Matthews and Weeler. Al four agreed that the
filmwas negative for pneunoconiosis. Consequently, | adopt
t heir findings.

The July 21, 2000 and July 25, 2000 x-rays were each read by
a hospital radiologist, Dr. Bodin, whose credentials are not of
record. He did not diagnose pneunoconiosis. Both filnms were
read by Drs. Wheeler and Scott, both of whomare dually certified
readers. Both Dr. Wheeler and Dr. Scott found the two x-rays
negati ve for pneunoconiosis. Thus, | also consider this x-ray
negati ve.

The final x-ray, dated Novenber 15, 2000, was first read by
Dr. Donner, whose qualifications are not of record. H's
interpretation did not include a diagnosis of pneunpbconi osis.
Drs. \Weeler and Scott read the filmand found that it was
negative. |, therefore, consider this final x-ray negative.

| also note that M. Pool e underwent a CT scan on Septenber
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29, 1999. It was interpreted by Dr. Wheeler and Dr. Scott.
Neither found any evidence of pneumoconiosis.

In summary, there are three positive readings and 30
negative readings. The three positive readings come from well-
qualified interpreters. However, the overwhelming number of the
most highly qualified readers found the x-rays negative.
Furthermore, although | found the March 15, 1999 hospital x-ray
positive, the seven more recent x-rays were negative, including
one x-ray taken just a day after the March 15, 1999 x-ray and
another taken just five days after. Moreover, the six most
recent x-rays were unanimously found negative. Furthermore, the
CT scan was found negative for pneumoconiosis. Based on the
above analysis, the majority of readings by the best-qualified
interpreters, and the most recent x-ray evidence, | find that the
x-ray evidence overwhelmingly does not support a finding of coal
wor ker s’ pneunoconi osis pursuant to § 718.201(a)(a). Goss v.
Eastern Associated Coal Co., 7 B.L.R 1-400 (1984).

(2) A biopsy or autopsy conducted and reported in conpliance
with 8§ 718.106 may al so be the basis for finding the existence of
pneunoconiosis. 20 CF. R 8 718.202(a)(2). Wile no biopsy was
performed, a partial autopsy, limted to the |lungs, was
per f or med.

Dr. Gabrawy, who perfornmed the |limted autopsy, diagnosed
ant hracosilicosis despite not finding any coal nmacul es either
grossly or mcroscopically. No other physician viewed the
autopsy slides, but Dr. Fino and Dr. Kress reviewed the autopsy
protocol. Both pointed out that pathol ogically, because no
macul es were seen, the diagnosis of anthracosilicosis could not
properly be made.

VWhile | recognize the opinions of Drs. Fino and Kress
regardi ng the necessity of finding macules on autopsy in order to
merit a diagnosis of pneunopconiosis, neither of these physicians
is a pathologist, and neither reviewed the slides. It is
reasonabl e to assign greater weight to the opinion of the
physi ci an who perfornmed the autopsy over the opinions of others
who reviewed her findings without reviewing the slides. Terlip
v. Director, ONCP, 8 BLR 1-363 (1985); Fetterman v. Director
OANCP, 7 BLR 1-688 (1985). Despite Dr. Gabrawy’ s statenent that
macul es were absent, she felt that the gross and nicroscopic
exam nations of M. Poole’s lung tissue warranted a di agnosi s of
ant hracosilicosis, which is included in the definition of
pneunoconiosis. 20 CF.R 8§ 718.201. | choose to rely on Dr.
Gabrawy’ s report and thus, find that the autopsy evidence tends
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to support a finding of pneumoconiosis.

(3) Section 718.202(a)(3) provides that pneumoconiosis may
be established if any one of several cited presumptions are found
to be applicable. Section 718.305 is not applicable to claims

filed after January 1, 1982. The presumption of § 718.306 is
applicable only in a survivor's claimfiled prior to June 30,
1982. Under 20 CF.R 8§ 718.304, there is an irrebuttable
presunption that a mner is totally disabled due to
pneunoconiosis if he is suffering froma chronic dust disease of
the lung, which, when diagnosed by x-ray, yields one or nore

| arge opacities and would be classified in Category A, B, or C

In this case, Dr. Preger, a “B" reader, found size A |large
opacities on the March 15, 1999 x-ray. She commented, however,
that the appearance was atypical for coal workers’
pneunoconi osis. Furthernore, anong the other 32 x-ray readings,
no ot her physician found |arge opacities. Dr. Wrrell, who al so
found the March 15, 1999 x-ray positive for pneunoconiosis, did
not find any |arge opacities, and he is both a “B’ reader and a
board-certified radiologist. Because |l find that even Dr. Preger
guestioned the existence of |large opacities due to
pneunoconi osis, Dr. Wirrell did not make such a finding on the
same x-ray, and no other physicians suggested the presence of
conpl i cated pneunoconiosis, | conclude that the evidence does not
establish the existence of conplicated pneunoconi osis.

Therefore, the claimants are not entitled to the irrebuttable
presunption of 8§ 718.304, and the evidence does not establish
pneunoconi osi s under subsection (a)(3).

(4) The fourth and final way in which it is possible to
establish the existence of pneunpconiosis under 8 718.202 is set
forth in subsection (a)(4) which provides in pertinent part:

A determ nation of the existence of pneunopconi osis may
al so be made if a physician, exercising sound nedi cal
judgnment, notw thstandi ng a negative x-ray, finds that
the mner suffers or suffered from pneunbconi osis as
defined in 8§ 718.201. Any such finding shall be based
on el ectrocardi ograns, pulnmonary function studies,
physi cal performance tests, physical exam nation, and
medi cal and work histories. Such a finding shall be
supported by a reasoned nedi cal opi nion.

This section requires a weighing of all relevant nedi cal
evi dence to ascertain whether or not claimnt has established the
presence of pneunoconi osis by a preponderance of the evidence.
Any finding of pneunoconiosis under 8§ 718.202(a)(4) nust be based
upon obj ective nedi cal evidence and al so be supported by a
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reasoned medical opinion. A reasoned opinion is one which

contains underlying documentation adequate to support the

physician’s conclusions. Fields v. Island Creek Coal Co., 10
B.L.R 1-19, 1-22 (1987). Proper docunentation exists where the
physi cian sets forth the clinical findings, observations, facts,
and ot her data on which he bases his diagnosis. Oggero v.
Director, ONCP, 7 B.L.R 1-860 (1985).

Dr. Hebert di agnosed pneunoconiosis. Dr. Landers di agnosed
a “history of black lung.” The records fromDrs. Wnkler and
Zacharia do not address the presence or absence of
pneunoconi osis. Drs. Enory, Fino, and Kress opined that M.
Pool e did not suffer from pneunoconiosis. Several factors affect
the weight | place on these opinions.

Dr. Hebert’s opinion is well-docunented and reasoned except
that | question the accuracy of the snoking history he
consi dered. He was inforned of a snoking history that woul d have
been 29-30 years, yet other records indicate a snoking history of
twice that nmuch. Stark v. Director, OACP, 9 BLR 1-36 (1986).
The x-ray he relied on was found positive by a “B” reader and
| ater confirmed positive by a “B” reader who is also a board-
certified radiologist. Therefore, Dr. Hebert’'s reliance on that
X-ray was certainly reasonable. Accordingly, | place sone wei ght
on his opinion. | place no weight on the diagnosis by Dr.
Landers of a “history of black |lung” because it is clear fromthe
hospital records that this finding was based on the history
provided to himby the mner hinself. Nei t her of the two x-rays
taken during the hospitalization when Dr. Landers attended the
m ner was read as positive for pneunoconiosis. Thus, Dr.
Landers’ diagnosis of a “history” of black lung | acks objective
medi cal support and reliability.

| place greater weight on Dr. Enobry’s opinion because it is
wel | -docunent ed and reasoned. Perry v. Director, OACP, 9 BLR 1-1
(1986). The x-ray on which he relied was found negative by two
“B” readers and two dually certified readers. | note that he
consi dered an exaggerated coal mne enploynment history, but since
this error could only have aided the miner’s claim | find that
it does not detract fromthe credibility of Dr. Enbry’ s opinion
The opinions of Drs. Fino and Kress nerit wei ght because they are
based on a review of nedical evidence which provided themwith a
broad base of information fromwhich to draw their concl usions.
Mor eover, they possess superior qualifications in the field of
pul monary nedi ci ne. Scott v. Mason Coal Co., 14 BLR 1-38 (1990).
Their concl usions are supported by the overall weight of the x-
ray evidence and the exam ni ng physicians’ clinical findings.
Consequently, | find their opinions well-docunented and reasoned.
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| find the opinions of Drs. Emory, Fino, and Kress more
persuasive than Dr. Hebert’'s, and, to the extent it is an opinion
of pneunoconi osis, the conclusions of Dr. Landers. Therefore,
concl ude that the credible nedical opinion evidence does not tend
to establish the existence of pneunpbconiosis pursuant to 8§
718.202(a) (4).

Mor eover, consideration of all the evidence under Section
718. 202 also leads to the conclusion that the claimnt has failed
to establish the existence of pneunpbconiosis by a preponderance
of the evidence. |Island Creek Coal Co. v. Conpton, 211 F.3d 203,
22 BLR 2-162 (CRT) (4™ Cir. 2000). Wiile |I found that the
aut opsy evi dence supports a finding of pneunoconiosis, | do not
consider it the strongest evidence in this case because Dr.
Gabrawy’ s concl usi on appears inconsistent with her mcroscopic
findings. The x-ray evidence and nedi cal opinion evidence is
nor e convi nci ng.

Pneunoconi osis Arising Qut O Coal M ne Enpl oynent:

Assum ng, arguendo, the clainmant established the existence
of pneunoconi osis, he nmust still prove that his pneunobconi osis
arose, at least in part, out of his coal mne enploynent. 20
C.F.R 8§ 718.203(a). For a mner who suffers from pneunoconi osis
and was enpl oyed for ten or nore years in one or nore coal m nes,
it is presuned that his pneunoconi osis arose out of his coal mne
enpl oynent. 1d. Because M. Poole worked for 14 years in coal
m ne enploynent, he is entitled to the rebuttable presunption
that his pneunoconiosis, if he had it, arose out of coal m ne
enpl oynent .

Total Disability:

The enpl oyer’s counsel stated at the hearing that the
enpl oyer did not contest that M. Poole was totally disabl ed.
(Tr. 21). | note that this concession is bol stered by the four
pul monary function studies of record, all of which produced
qual i fyi ng val ues, and the six bl ood gas studies of record, al
of which yielded qualifying results. 20 CF.R 8§
718.204(b)(2)(i) and (ii). Therefore, | find that M. Pool e was
total ly disabl ed.
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Total Disability Due to Pneunpconiosis:

Unl ess one of the presunptions at 88 718.304, 718.305, or
718.306 is applicable, a miner with fewer than fifteen years of
coal mi ne enpl oynent, mnmust establish that his or her total
disability is due, at least in part, to pneunoconiosis. The
Benefits Review Board has held that “[i]t is [the] claimnt’s
burden pursuant to 8§ 718.204 to establish total disability due to
pneunoconiosis . . . by a preponderance of the evidence.”
Baungartner v. Director, OACP, 9 BLR 1-65, 1-66 (1986); Cee v.
Moore & Sons, 9 BLR 1-4, 1-6 (1986) (en banc).

The Board requires that pneunoconiosis be a “contributing
cause” to the mner’'s disability. Scott v. Mason Coal Co., 14
BLR 1-37 (1990), overruling Wlburn v. Director, OXP, 11 BLR 1-
135 (1988).

Medi cal opinion evidence is the only nethod avail able for a
claimant to prove total disability due to pneunoconiosis. See
Tucker v. Director, OACP, 10 BLR 1-35, 1-41 (1987).

Drs. Hebert, Wnkler, Landers, Zacharia, Gabrawy, and Kress did
not address total disability causation. Dr. Enory opined that
the mner’'s disability was due to fifty years of snoking. Dr.
Fino also linked the mner’'s total disability solely to snoking.
| place great weight on the opinions of Drs. Enory and Fino. Dr.
Enory provided a thorough exam nation of M. Poole, and his
report is well-docunented. Dr. Fino reviewed all the nedica

evi dence of record to date, and he maintains excellent
credentials in the field of pul nonary di seases. Moreover, their
opi nions are not contradicted. Accordingly, |I find that the
evidence fails to establish that pneunoconiosis was a
contributing cause to M. Poole's disability.

Survivor’'s Caim

Death Due to Pneunbconi 0Si s:

“The 2001 anended version of § 718.204 requires that a
cl ai mant establish that pneunoconiosis had a “material adverse
effect,” that is, was a “substantial cause,” of his total
disability. The District of Colunmbia Crcuit Court concl uded
that this provision could not be retroactively applied; rather,
it applies only to clains filed after January 19, 2001. Nati onal
Mning Ass'n. Et al. V. Dept. O Labor, Case No.01-5278 (D.C.
Cir. June 14, 2002). Therefore, the amended regulation is not
applicable here.
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In order to be eligible for benefits, Mrs. Poole must prove
that her husband s death was caused by pneunobconiosis. Under 8§
718.205(c), death will be considered to be due to pneunoconi osis
i f the nedical evidence establishes that pneunoconi osis was the
cause of the mner’s death or where pneunbconi osis was a
substantially contributing cause or factor |leading to the mner’s
death. Pneunoconiosis is a “substantially contributing cause” of
a mner’'s death if it hastens the mner’s death. 20 CF.R 8§
718.205(c)(5). The Benefits Review Board has held that “death
will be considered to be due to pneunoconi osis where the cause of
death is significantly related to or significantly aggravated by
pneunoconi osis. Foreman v. Peabody Coal Co., 8 BLR 1-371, 1-374
(1985).

Survivors are not eligible for benefits where the mner’s
death was caused by a traumatic injury, or the principal cause of
death was a nedical condition not related to pneunobconi osi s,
unl ess the evidence establishes that pneunpconiosis was a
substantially contributing cause of death. 20 CF. R 8§
718.205(c)(4); Neeley v. Director, ONCP, 11 BLR 1-85 (1988). 1In
order to recover benefits, Ms. Poole nust prove that the m ner
had pneunoconi osis, that the di sease arose out of coal mne
enpl oynent and that pneunoconi osis hastened her husband’ s death
in sonme manner. 20 CF.R 8 718.205(a)(1)-(3). O course,
because | have already found that the evidence fails to establish
t he existence of pneunoconiosis, Ms. Poole cannot prove that the
di sease hastened her husband’ s death. Still, I will analyze the
evi dence under the proper standard.

The death certificate provides no assistance in this case.
It was not signed by a physician, and the cause of death is
listed obliquely as “unspecified natural causes.” \Wile Dr.
Gabrawy di agnosed slight anthracosilicosis based on the autopsy,
she did not provide an opinion as to the cause of the mner’s
death. The only physicians to address the cause of death are Dr.
Fino and Dr. Kress. Dr. Fino opined that coal m ne dust
i nhal ation did not contribute to, cause, or hasten the mner’s
death. Likewi se, Dr. Kress asserted that there was no evi dence
t o suggest that pneunoconi osis hastened, caused, or contributed
to the mner’s death. | place great weight on these opinions
because they are consistent with ny finding of no pneunoconi osi s,
the m ner’s extensive snoking history, his presenting conplaints,
and treating physicians’ physical findings. Mreover, there is
no evidence in support of a finding that M. Pool e’ s death was
due in any way to pneunoconiosis. Consequently, | find that Ms.
Pool e has failed to establish that pneunpconi osis hastened her
husband’ s deat h.
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Entitl ement:

As the claimant-miner has failed to establish the existence
of pneumoconiosis or that he was totally disabled by the disease,
| find that he is not entitled to benefits under the Act.
Furthermore, as the claimant-widow has failed to establish that
her husband’s death was due to pneunoconiosis, | find that she is
not entitled to benefits under the Act.

Attorney’s Fees:

The award of an attorney’s fee under the Act is permtted
only in cases in which the claimant is found to be entitled to
the receipt of benefits. Because the benefits are not awarded in
this case, the Act prohibits the charging of any attorneys’ fee
to the claimant for | egal services rendered in pursuit of
benefits.

ORDER

It is therefore ORDERED that the clains of Frances E. Pool e
and Sterling Poole for benefits under the Act are DENI ED.

Ppr__a_ g

LEE J. ROMERO, JR
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS

Pursuant to 20 CF.R 8§ 725.481, any party dissatisfied with
this Decision and Order may appeal it to the Benefits Revi ew Board
within 30 days fromthe date of this decision, by filing notice of
appeal with the Benefits Review Board, P.O Box 37601, Washi ngton,
D.C. 20013-7601. A copy of a notice of appeal nmust al so be served
on Donald S. Shire, Esquire, Associate Solicitor for Black Lung
Benefits, Frances Perkins Building, Room N 2605, 200 Constitution
Avenue, NW Washington, D.C 20210.
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